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. INTRODUCTION

The Employer is a private non-profit corporation engaged in the operation of aschool in
Cincinnati, Ohio for preschool through eighth grade students. The school offers the expected
generd studies gppropriate to the age of its sudents aswell as Judaic Sudies. Essentidly, the
entire student body of the school is Jewish: The Petitioner has filed a petition with the Nationd
Labor Relations Board under Section 9(c) of the Nationd Labor Relations Act seeking to
represent a unit of the Employer’s professond staff. The parties agree that appropriatey
encompassed within the Unit would be dl full-time and regular part-time professond
employees, including teachers, librarians, teacher-speciaists and athletic directors.

The only issue presented is whether, due to the extensve Judaic studies at the schoal, the
school has such a subgtantid religious purpose and function that the Board should decline to
assert jurisdiction. The Employer essentidly argues that the school exigts, in large part, for the
purpose of indtilling rdigious vaues and practices, and that it engagesin rdigious activity to the
extent that the assertion of jurisdiction would serve to raise Firss Amendment entanglement
issues. The Petitioner argues that sengitivity to First Amendment concerns do not comeinto play
in this case because much of Judaic udiesis essentidly the teaching of a culture and a
language; teachers are not queried asto their rdigious beliefs as a condition of their
employment; the school is not affiliated with any particular branch of Judaism; and the school is
not operated or affiliated with a religious inditution.

| have carefully consdered the evidence and the arguments presented by the partieson
thisissue, including that contained in their briefs, and conclude that the Employer has
demondtrated that the school has sufficient religious purpose and function to establish alack of

1/ The name of the Employer appears as corrected at the hearing.



Board jurisdiction under Catholic Bishop of Chicago, 4/ and Jewish Day School of Greater
Washington. 3/ Thus, as discussed in more detail below, students at the school study rdligious
texts and learn prayers and ceremonies flowing from religious texts, many members of the Unit
aredirectly involved in this learning process, and the articulated rationde for the existence of the
schoal isto, in part, provide a Jewish religious educetion. Finaly, | note that the Board no
longer consders a schoal’ s effiliation with a particular rligious indtitution as a determining

factor in whether it should assert jurisdiction.

To provide aframework for my discussion of theissue, | will first set forth the legd
context in which the Employer’ s activitieswill be consdered. | will next review the facts that
arerelevant to the legd precedent inthisarea. | will then articulate in detail the reasoning that
supports my determination on thisissue.

II. LEGAL CONTEXT

In NLRB v. Catholic Bishop of Chicago, 4/ the Supreme Court held that the Board does
not have jurisdiction over lay faculty members in schools operated by a church to teach both
religious and secular subjects. The Court found that church-operated schools involved
“subgtantid religious activity and purpose’ and that the “ substantid religious character of these
church-rdated schools gives rise to the entangling church- state relationships of the kind the
Religion dauses sought to avoid.” °/ The Court further recognized the “critical and unique role
of the teacher in fulfilling the misson as a church-operated school.” Thus, the Court concluded
that Congtitutiond difficulties would result from the assertion of Board jurisdiction over the
relationship between such teachers and their employers involving a subgtantia risk of
infringement of Firsg Amendment rights. & For example, if a school administrator defended
againg an unfair labor practice charge by relying on the school’ s religious mission, the Board
would be required to assess whether the adminigtrator relied, in good faith, on religious
doctrine. 7/ Accordingly, in the “absence of a clear expresson of Congress intent to bring
teachers in church-operated schools within the jurisdiction of the Board,” the Court “declingd]
to congrue the Act in a manner that could, in turn, cal upon the Court to resolve difficult and
sengitive questions arising out of the guarantees of the First Amendment Religion Clauses” 8/

2/ 440 U.S. 490 (1979).

3/ 283 NLRB 757 (1987).

4 440 U.S. 490.

S/ 1d. at 503, quoting Lemon v. Kurtzman, 403 U.S. 602 (1971).

6/ 1d. at 501-503.

7/ 1d. at 502.

8 1d. at 507.



The Board has snce made it clear that it isthe school’ s*purpose and function in
subgtantia part . . . to propagate ardigiousfath” that precludes jurisdiction over teachersin
such schools. 9/ It isthe “suffusion of rdigion into the curriculum and the mandate of the
faculty to infuse the sudents with the religious vaues of ardigious creed which cregte the
conflict with the Religion clauses and not the vesting of legd title or the respongbility of
operation.” 19/ Thus, the Board has found that it has no jurisdiction over teachersin schools that
propagate areligious faith, even where the school is not operated by a rdigious denomination
itsdf. 11/ Therefore, the Petitioner’ s arguments relying upon the fact that the Employer is not
affiliated with ardigious indtitution have no grounding in current Board law. 12/ Moreover, the
Board has adso found that it has no jurisdiction over teachersin religious schools, even where the
teachers themsalves are teaching secular classesin a manner comparable to that at secular
schools. 13/

The Board decides on a case-by-case basis whether ardigion affiliated school hasa
“substantid rdigious character” o that asserting jurisdiction would raise aggnificant risk of

violating Firs Amendment rights. 14/ In making this determination, the Board andlyzes “the
purpose of the employer’ s operations, the role of the unit employeesin effectuating that purpose,

9 Jewish Day School, 283 NLRB at 761.
10/ Nazareth Regional High School, 283 NLRB 763, 765 (1987).

1 1d. at 765 (fact that school is operated by a predominantly lay board, over which the Diocese has virtually no
control, and faculty is composed almost entirely of lay teachers, is not controlling, where school’ s purpose and
function in substantial part are to propagate areligious faith).

12/ The Petitioner notes that the United States Court of Appealsfor the District of Columbiahas called into
question what it describes as“the NLRB’s ‘ substantial religious character test.”” University of Great Fallsv. NLRB,
275 F.3d 1335, 169 LRRM 2449 (D.C. Cir. 2002). Although the Petitioner, inits brief, inferred that the D.C. Circuit
adopted in that case a suggested three pronged formulafor eval uating whether to assert jurisdiction over an
ostensible religious school, the third prong of which involves an evaluation of whether the schooal, “is affiliated with,
owned, operated or controlled, directly or indirectly, by arecognized religious organization, or with an entity,
membership of which is determined, at least in part, by referencetoreligion . .. ,” the court did not do so, stating,
“we adopt [the test] fully asto the first two steps, although we need not determine whether we reach the full expanse
of thethird step here.” Moreover, the view of acircuit court is not necessarily the view of the Board, and my roleis
to follow Board precedent.

13 Trusteesof . Joseph's College, 282 NLRB 65, 66 (1986) (although the mannerin which each discipline at the
Collegeistaught is comparable to that at 'secular' colleges, its“mission isinextricably interwoven with the
indisputably religious mission of the Order”). Seeaso, &. Edmund's High School, 337 NLRB No. 189, dip op.

at 1-2 (September 6, 2002)(assertion of jurisdiction over Catholic church and its schools unwarranted, even though
the custodial employees seeking to organize perform apurely secular function: thereis“close integration between
the Church and the schools,” the schools are part of the Church's religious mission, and the Church directly employs
all of the employees seeking representation).

14 University of Great Falls, 331 NLRB 1663, 1664 (2000), enf. denied, 278 F.3d 1335 (D.C. Cir. 2002). See
also, Jewish Day School of Greater Washington, 283 NLRB at 761 (refusing to assert jurisdiction where employer’s
“purpose and function in substantial part [was] the propagation of areligiousfaith”).



and the potentid effectsif the Board exercised jurisdiction.” 15 Thus, the Board considers such
factors as the “involvement of the religious ingtitution in the daily operation of the school, the
degree to which the school has areligious misson and curriculum, and whether religious criteria
are used for the appointment and evauation of faculty.” 16/

For example, the Board found propagation of a religious misson and therefore alack of
jurisdiction in Jewish Day School, 17/ where the school’ s articles of incorporation stated that
among its centrd ams were to teach religious subjects “in accordance with the principles of the
Jewish faith with the purpose of giving each student a thorough Jewish education,” and to
establish a synagogue “for religious services in the Jewish faith.” The Board emphasized that
these principles were effectuated by the substantial suffusion of religion into the curriculum,
induding mandatory religious ingtruction at al grade levels and a school policy that promoted
the integration of the Judaic studies and generd studies programs. The school’ s purpose of
religious encouragement was aso demongtrated by its mandatory morning prayer services, its
adherence to Jewish dietary laws, and its attempt to observe at least some traditiona Jewish dress
restrictions.

In contrast, the Board found that a school did not have a rdigious mission, and asserted
jurisdiction, in Livingstone College. 18/ There, the Board relied on the fact that the faculty
members were not required to conform to Church doctrine or promote the ideals and objectives
of the Church; nor were they prohibited from knowingly inculcating ideas that were contrary to
the position of the Church on matters of faith and moras. Moreover, the Church did not
interfere with the day-to-day adminigtration of the school and did not exercise any influence with
respect to course content or the selection of books. There was aso no requirement that students
belong to the Church; nor were faculty or sudents compelled to engage in worship.

Likewisg, in Casa Italiana, Language School, 19 the Board held that a church run Italian
language schoal fdl outside the holding in Catholic Bishops of Chicago on the grounds that it
was engaged in commercid rather than religious activity; this despite the fact that the school was
sponsored by an individua Catholic church, the parish priest was ultimately responsible for the
operation of the school, and the congtitution of the school provided that its purpose was to
preserve and enhance the spiritud and culturd vaues of Itdian-Americans. In that case,
prospective teachers were not questioned about their religious beliefs or practices and they
provided indruction soldly in the Itdian language. They were specificaly advised that their
conversation classes should avoid any discussion of religion. The evidence presented showed

15 University of Great Falls, 331 NLRB at 1664; Jewish Day School of Greater Washington, 283 NLRB at 760.
16/ 1d. at 1664-65. Seealso, Livi ngstone College, 286 NLRB 1308, 1310 (1987).

17/ 283 NLRB a 761-762 (the Board found that it lacked jurisdiction even though the school was not owned or
operated by areligious denomination).

18/ 286 NLRB at 1308-1309.

19/ 326 NLRB 40 (1998).



that students at the school came from many rdigious backgrounds and that they typicaly had
secular rather than religious reasons for wanting to take courses in the Itdian language; eg.,
planning on trave to Itay.

1. SUMMATION OF RELEVANT FACTS

As noted above, the Employer is a private non-profit corporation engaged in the
operation of aschool in Cincinnati, Ohio for preschool through eghth grade students. The
affairs of the corporation are conducted and carried out by a 36 member Board of Trustees. Al
board members are Jewish and two are rabbis. The by-laws of the Board of Trustees provide that
the officers of the corporation comprise the Executive Committee which is to implement the
policy, directives and decisons of the Board of Trustees. The by-laws aso provide for a Head of
School and specify, inter dia

The Head of School shal have generd charge of the

affairs of the Corporation, subject to the rules, regulations,
resolutions and policies of the Board and Executive Committee.
The Head of School’ s responsibilities includes supervison of

the day-to-day adminigtration and operation of Y avneh Day
School, admission, education and fundraising, community relations,
finances, and discipline of sudents. The Head of Schoadl is
respongble for establishing secular and Judaic studies curriculum
and religious observance; for hiring, training, evauation and
dismissa of teachers and other employees of the Corporation
pursuant to the policies of the Board . . . .

It is estimated that there are approximately 340 to 380 students who attend the
Employer‘s sngle facility school. The school’ s recruiting brochure s“ Admission” section
dates, “Yavneh Day School offers admission to dl Jewish children.”  All current students above
kindergarten are Jewish. An exception was made by the Executive Committee for one nor+
Jewish student in pre-school/kindergarten whose mother works at the school. Also, once there
apparently were two non-Jewish Sabbatarians who attended for a short period of time, but this
was determined to be an unsuitable Stuation due to certain “tension and frictionand alack of
understanding” which devel oped.

The school teaches both what are labeled as “ general studies’ (traditiona courses as
might be found at any public school) and “Judaic sudies” The *Philosophy of Education of
Y avneh Day Schoal,” as st forth in its* Teacher Handbook” statesin part, “ The Judaic Studies
Program isthe ‘raison d etre’ of Yavneh Day School .. .." Thus, thereisaPrincipd of Judaic
Studies who estimates that over 40 percent of sudents time in the first through eighth gradeis
committed to this area of learning rather than to areas of generd study. Teachers are considered
elther genera studiesteachers or Judaic studies teachers. With respect to the breakdown of
teachers of genera study versus Judaic study courses, in pre-school the kindergarten Judaic
studies teacher spends 20 minute sessions with pre-school students teaching spoken Hebrew,
songs, blessings and prayers. In kindergarten there are four teachers, one of whom is the teacher
of Judaic sudies. The 22 full and part-time teachers assigned to the other grades are equally



divided between generd and Judaic study teachers. This does not include the art, music,
scienceltechnology and two physicd education teachers.

The Petitioner notes in its brief that there is no unanimity of agreement as to the primecy
of religion in Judasm and atempted to make the point a the hearing that Judaic studies do not
necessarily equate with religious sudies or involve an atempt to propageate a reigious fath As
one Yavneh Judaic sudies teacher tedtified, “Judaism is a lot of things. Judaism is the culture,
our heritage, our Bible, our mudc, dance, anging, food. It's -- Judaism is made out of a lot of
components.” However, the Judaic Studies Principa testified, ‘1 think that a lot of the, what you
would cdl the culture, which might be ceremonia objects, a a ceremony, foods that you e,
were dl rooted in the reigious foundation of Judaism.” She further rdated that Judaic studies at
the school are centered on the Torah. With respect to how the Torah is viewed, the preface to a
text utilized in middle school for the study of Mishna (book of rules), in defining Mishna dates,
“Mishnaisthe ord haf of the whole Torah revealed by God . . . God gives Torah day by
day ...[ ] [The Torah] it is not about the past and in no way concerns a book which came down
to us from a particular place or time in history. It is about God's revelatiion which God gives day
byday....

| accept, as argued by the Petitioner, that Judaism may encompass more than religion and
that at least a portion of the Judaic studies curriculum at the school might be characterized as
culturd or historical. Therefore, in my factud summary of those areas | view asinvolved in the
Board' s consderation of whether to assert jurisdiction over an arguably religious schoal, | will
attempt to concentrate on activities that | believe would ordinarily be characterized as religious.
Inthisregard, | do not intend to engage in alengthy andlyss of whether these activities are
theocentric, but instead | accept, with only occasond discussion, that teaching directed at the
age of sudents attending Y avneh which involves the sudy of religious texts, and the learning of
prayers, ceremonies, and holidays flowing from rdigious texts, condtitutes religious training. 29/
| do not believe that | am called upon to delve into the hearts and minds of teachers or sudentsto
divine otherwise.

Somewhat relevant to the issue of the religious nature of the schodl is the tesimony of a
Y avneh Board of Trustees and Executive Committee member as to the three main branches of
Judaism in the United States; Reform, Conservative and Orthodox. Orthodox Jews interpret the
Torah drictly and are described as being “ritualy focused.” Reform Jews adopt a more liberd
interpretation of the Torah and are described as not ritually focused. Conservative Jews fall
somewhere between the two other groups. According to this Board/Executive Committee
member, dl three branches believe in one God, share common prayers and rituals and observe
common holidays. All have areverence for the State of Isradl as the homeland of the Jaws. Al
have an understanding of, and respect for, Hebrew as the language of the Jews and the people of
Isradl. Although the terms are not clearly defined in the record, it is apparent from the record
that Jews may aso define themsdves as nontreligious or secular Jews, and as Humanigtic Jews,
the first group not observing Jewish religious practices and the laiter group agpparently having an
organized vaue system but not acknowledging a deity.

20/ | note that such religious studies as occur at Y avneh do not purport to be part of any academic comparative
study of religions.



| will organize the facts underpinning my determination that the Board should not assert
jurisdiction over this employer into those reveding: (1) the subgtartia religious purpose of the
schoal, (2) suffusion of religion into the functions of the school and, (3) the role of Unit
employees in effectuating the school’ s religious purpose.

(1) Rdigious Purpose

Asthe Pdtitioner notesin its brief, much was made at the hearing of the fact that the
founding of the school was brought about in some measure by individuas who were &ffiliated
with the Labor Zionist movement; which members are generdly considered secular or non
religious Jews. | note, however, thet the record reflects that the members of one founding family
with ties to that movement were aso members of an Orthodox Synagogue and that two of the
origina five incorporators were Rabbis — one Reform and one Conservative. 1n any event, the
Articles of Incorporation of the Employer specificdly state one purpose of the Employer is, “To
provide the children with acombined intensive secular and Jewish religious education.”
[Emphasis added]. In like vein, the Code of Regulations of the Employer states the purpose of
the corporate entity asfollows:

The primary purpose of the corporation isto serve

the needs of the Jewish community of Greater Cincinnati

by operating a state accredited, progressive Jewish day schoal;
combining Jewish religious and cultura ingtruction and
Hebrew language ingtruction with an excdlent generd studies
program, which are designed to indlill in its pupils alove for
and loyalty to the United States of America, and alove and
commitment to the State of Isragl and the Jewish People.
[Emphasis added)].

Speaking to policy, which under the Employer’ s corporate structure is to emanate from
the Board of Trustees and be implemented by the Executive Committee, the Board
Member/Executive Committee member who testified in these proceedings relates that Yavneh' s
Board, “is charged with a number of things. And one of those isto ensure that this statement of
purposeis fulfilled and that the children and the parents of the children who attend the school do
in fact benefit from an intensive secular and Jewish religious education.” [Emphasisadded]. A
nominating committee of the Board of Trustees nominates individuas to fill vacancies that occur
on the Board. The nominees are then voted on by the entire Board. As noted by the Petitioner in
its brief, there is no religious affiliation requirement for Board membership specificdly set forth
in the by-laws. In practice, however, according to the testimony of the Board Member/Executive
Committee member, “Some of the criteria that are considered when inviting individuas onto the
board are whether or not they are in tune with the Jewish religious needs, wants and desires of
the community, whether they are actively participating in the Jewish Federation campaign to
raise funds, thingslikethat.” [Emphasisadded]. Thusit appears clear that although there may
be a cultural component to Judaic studies, at least one intended purpose of the school isto
provide “ Jewish rdigious’ ingruction.



(2) Suffusonof Rdigion into the Functions of the School

The record reflects that a Curriculum Guide for Judaic Studies is given to, among others,
teachers. It setsforth an outline of what, in generd, is hoped to be achieved at each grade level
in the study areas of, Tanach (Hebrew Bible), Hebrew language, Tefillah (prayer recitation from
thetraditional Orthodox/Conservative prayer book), holidays, Jewish enrichmert,
Jewig/Biblica history, and Rabbinics (Rabbinical interpretations of the Torah). The document
clearly indicates an intent to extensvely train sudents at dl levels of the schoal to participate in
Jewish ceremonia and prayer life, and the record reflects that these subject areas are in fact
taught by the Judaic studies teachers. Student progress reports contain a grade for areas
incorporating these subjects. Apparently, aswith al gods, the ones outlined in the Curriculum
Guide for Judaic Studies are not dl necessarily completely achieved, but it seemsthat the only
areain which the level of accomplishment hoped for is not dways attained isin the curriculum
areainvolving the sudy of Hebrew; the reading of which requires learning an entirely different
symbol structure from the Roman dphabet. It is hoped that by the upper grades the study of
texts will be entirely in Hebrew.

Hebrew istaught in both the biblical and more modern form as spoken currently in Isradl.
With respect to why the study of Hebrew falls within Judaic studies, while Latin and Spanish
(which are offered only in the seventh and eighth grades, contrary to the teaching of Hebrew in
some form at dl levels) do not, the Judaic Studies Principa testified thet, “Hebrew isredly the
key to opening up Al our -- our textsthat are so much a part of being Jewish. Of being ableto
reed in the origina the Torah and the Tamud, being able [to read] dl the books of -- sayings of
our Fathers. [ ] [They are] Rdigioustext. It'saso avery important connection with the land of
lsrael.” A Judaic sudiesteacher in her testimony referred to Hebrew asa“Holy Language’” and
described the revival of Hebrew as a modern language as being a“true miracle” Prayer books
are written either in part (for the lower grades) or entirely (for the upper grades) in Hebrew.
Each student recelves a prayer book. As students progress through the upper grades, Judaic
studies courses are taught as much as possible in Hebrew. Also prayers, blessings and services at
the school are conducted in Hebrew.

While thereis gpparently only one Rabbi currently on the school’ s S&ff as a part-time
employee, a Rabbinic Advisory Council works with the Judaic sudies program. The Council
consgts of four Rabbis— two Conservative and two Reform. There seemingly would be no
objection to an Orthodox Rabbi serving on the Council, but there is another school operated in
the Cincinnati areathat is apparently viewed more favorably by the Orthodox Rabbis. Thereis
aso aHumanigtic Rabhbi in the Cincinnati area. The Judaic Studies Principd tetified thet she
could not concelve of a Humanistic Rabbi ever being invited to serve on the Rabbinic Advisory
Coundil, snce “beief in God is definitely part of our being.” The Rabbinic Advisory Coundil
meets gpproximately once or twice asemester. [ts members help arrange for Rabbis from each
of the three main branches of Judaism to lead programs with the sudents. The council aso acts
as aliason to the Jewish congregations which Y avneh students may attend, seeking to integrate
Y avneh students into the youth programs of their congregations. Thisis gpparently because
Y avneh students ordinarily do not attend the Sunday schools operated by the synagogues, 21/

21/ Classesare held on Sundays, after the Sabbath has ended.



since what is taught there would be duplicative of what students would have aready learned at
Yavneh.

The Y avneh school facility incorporates a synagogue on the second floor and a chapel on
thefirg floor. In the synagogue are found seven stained glass windows depicting the seven days
of creation from the biblical Genes's account and the Aron Kodesh (Holy Ark) containing three
Torah scrolls. Inthe chape isasmpler ark containing two Torah scrolls. Tdlit (prayer shawls)
aeavalablein both 22/ The Ten Commandments are depicted in some form in both.

Prayer services for the fourth, fifth and sixth grade students take place 4 days aweek in
ether the chape or synagogue, the other day of the week they take place in the classrooms. Al
students in these grades attend the prayer services. The upper grades aso conduct servicesin
ether the chapd or synagogue, but it is unclear how often. The lower grades pray in their
cdassrooms. All levels of sudents at the school engage in prayer and blessings at the beginning
of the day, aswell as before and after meds and snacks. During medlsand a services al mae
students are required to wear akippah (smdl head covering), and some femae students dso
choose to do so.

The Petitioner notes that the school is designed to apped to dl three main branches of
Judaism. This does not mean, however, that the prayers and services are made sterile or
homogeneous. Rather, prayers at the school are from the traditiona prayer book utilized by
Conservative and Orthodox Jews.

The school cafeteriais kasher; i.e., run according to the laws of Kashruth (Jewish dietary
laws). According to the Board Member/Executive Committee member who testified, these laws
are based on the Torah. While it appears that teachers and staff may be free to eat nonkosher
food in the teachers' lounge or in the privacy of ther offices, no nortkosher food may be given
to children or served during any school function — including during fidd trips. Thisredrictionis
enforced by the requirement that anything brought to school which isto be consumed by students
must be in seadled packaging which indicates on its face that it is kosher.

The Jewish Sabbath begins at sundown on Friday evening and extends through Saturday
evening. At least Orthodox Jews place a severe limitation on activity not related to worship
during thistime period; e.g., absolutely no work may be performed and cars may not be driven.
No Yavneh field trips or extracurricular activities are scheduled on the Sabbath. For example,

Y avneh has a basketball team for boys in the sixth, seventh and eighth grades which participates
inaCindnnati metro league. One of the conditions which had to be arranged for Yavneh's
participation in this basketball league was that there would be no games played on Friday night
or Saturday.

22/ There are minor misspellings in the record which | have corrected herein utilizing certain general resources.
For example, in the record “tallit” isincorrectly spelled as“talit.” | have not relied upon these sourcesin my
evaluation of the religious nature of any activity or the tenets of Judaism, but have limited myself to what was
explained in the record in this matter.



The schoal isclosed for al or part of the Jewish holidays (holy days) of Rosh Hashanah
(celebration of the Jewish New Year), Yom Kippur (annua Jewish observance of fagting, prayer
and repentance), Sukkot (festiva of giving thanks for the fal harvest — the school is only closed
two of the seven day holiday), Shmini Atzeret, (serves to connect the end of the seven day
Sukkot and the beginning of Simchat Torah), Simchat Torah (celebrates the completion of the
annua reading of the Torah), Pesach (Passover) and Shavuot (marks the giving of the Torah a
Mount Sinai coupled with an agricultural component concerning the grain harvest). The school
attempts to participate in students preparation for the holidays through such activities as
teaching appropriate prayers and songs.

The schoal is not closed for other Jewish holidays -- apparently the criteriafor closure
being whether it isaholiday from the Torah -- which are nevertheless commemorated. With
respect to Hanukkah, 23/ the whole school participatesin the candle lighting and songs
asociated with the holiday.  Students participate in Purim (the reading of the Book of Esther).
The school observes Y om HaShoah (Holocaust Day) with a memoria/prayer service for the
victims of the Holocaust. The school conducts specid prayers on Y om Hazikaron (day in
memory of Isradli soldierswho died protecting the sate of Isragl) and Y om Ha Atzmaut (Israeli
Independence Day).

No particular areais reserved for Judaic studies and classrooms with Judaic studies
teachers are interspersed with those of other teachers. Symbols associated with Jewish holidays,
such as Hanukkah, are depicted not only in Judaic classrooms, but dso in the lobby and hdls of
the schoal. It dso gppearsthat at least some genera studies classrooms are decorated with
Jewish holiday symbols. A quote from the Talmud (written collection of origindly ord
Rabbinica texts) appearsin the lobby insde the main entrance to the school. Affixed to the
doorpost of the office of the Principa of Judaic Studies is a mezuzah -- asmdl box which
contains a parchment setting forth the Shema, a prayer thet is an afirmation of the Jewish faith's
belief in God. Thereisagift shop in the school building run by the Parent/Teacher
Organization. The shop sdlsitems used in Jewish ritud such astallit, candlesticks, wine cups
for Sabbath and Havdaah candles (used in the ritual and prayers at the end of Sabbath). In
addition, the gift shop will sdl more generd items made in Isradl. Profits from the shop are
given to the school.

The school maintains adress code for students, a part of which states:

4. Hatsare not permitted ingde the school building. Boys are
expected to wear a speciad kippah at school.

5. Every Friday: To acknowledge the coming of Shabbat, students
will be expected to wear specid clothing on Fridays.

23/ While not closed because of Hanukkah, the school is not in session when the area public schools are closed for
the Christmas/New Y ears break, which may overlap to some extent the eight days of Hanukkah. It isexplained that
the school is closed during the public schools' Christmas/New Y ears break because the elder siblings of many

Y avneh students attend the area public high school. Families often wish to take trips during thistime and it was felt
that children would be pulled from school whether or not Y avneh was closed.

10



Tops. Salid-colored, collard shirts which button
down the front, turtlenecks, or front- button, knit style
shirtsare dlowed. All tops must have deeves.

Bottoms: Any solid colored pants or shorts tailored
with belt loops and zipper are acceptable. Denim and
Capri-style pants and skirts may be worn.

**k* **k* **k* **k* **k* **k* *kk*k k*k*%

(3) Roleof Unit Employeesin Effectuaing Religious Purpose

Both generd studies and Judaic studies teachers enter into contracts for the school year.
Found in the contract is the statement, “1 agree to abide by the Code of Personnel Practices and
Teacher Handbook of the Schoal . ..."” The contract further states, “This Contract together with
the Code of Personne Practices and the Teacher Handbook shall condtitute the entire agreement
between the School and me.”

The Teacher Handbook contains a section on the knowledge, skill and attitudes it is
hoped that teacherswill indtill in the school’ s suderts. The subsection on “Skills” emphasizes
the study of Hebrew and explains the rationae for sudents acquisition of that skill. To wit:

The child will be able to read and comprehend passages

from the Bible, the prayer book and other classicd Jewish texts.
It isour hope that, by eighth grade, students who have completed
the Y avneh program will have atained aleve of Hebrew fluency,
will be able to daven [pray] in avariety of prayer services and be
ableto actively participate in Torah/Bible study.

This section of the Teacher Handbook & so contains a subsection on “Attitudes,” which states,
inter dia

The child will continue to develop his’her concept of God. [ ]
The child will experience excitement in the sudy of Torah

and will desire to continue learning throughout hisher life. [ ]
The child will want to support Jewish causes and participate in
the religious and socid life of the Jewish community.

The Teacher Handbook contains a section on “Homework” which states, inter dia

Homework should not be assigned either by Judaic or Genera
Studies teachers over a Jewish holiday where thereis no

non+holiday time available for writing. Thus, if Sukkot wereto

come on a Tuesday and Wednesday, no work may be assigned since
there is no non-holiday time during which it might be written.
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However, weekends are appropriate for homework since Sunday is
avaladle.

Another section of the Teacher Handbook is headed “Lunchroom.” It contains the
following atements

Birkat Hamazon [chanted or sung grace after medl]
should be started only after the children are quiet. It will
be sung in adignified manner gppropriate to its prayer content.

- No maemay eat without akippah. It isthe respongbility
of dl morning teachers to make sure that the boys are

wearing kippot [plurd of kippah] when they leave the
classroomsto go to lunch.

A section of the Teacher Handbook headed “ Kashruth and Religious Observance” dtates:
Teachers are reminded of the schoal’ s kashruth policy which includes:

The maintenance of kashruth standardsin the classroom
through the use of only approved and unopened items for
gpecid activities.

- All baked goods must come from approved sources.

No foods prepared at student or staff homes are permissible for
generd digribution.

If you have any questions concerning the kashruth policy, check with the office.

All boys are expected to wear kippot at al timesin Judaic Studies and whenever
edting, evenin Generd Studies.

(i) Judaic Sudies Teacher

The two Judaic studies teachers who testified in these proceedings are origindly from
lsradl. It seemsthat neither was questioned about her rdligious background before being hired.
Both describe their backgrounds as secular or nontreligious Jews. It appears, however, thet this
sdf-definition arises from aframe of reference which characterizes ardigious Jew asonewho is
Shomer Shabbas (observes the prohibitions on many activities on Sabbath) and who grictly
followsthe laws of Kashruth (keeps kosher). Thus, even a devout Reform Jew would not be
viewed as religious by some standards. In any event, both teachers appear to adhere to the
curriculum mentioned above, including the teaching of prayers and the study of the Torah and
other religioustexts. Neither gppears to debunk the teachings contained therein and the worst
that may be found in the record is the direction of a student to their Rabbi, or ashift to amore
Socratic method of teaching, in a Stuation where ateacher thought her persond view might not



comport with atext. Inany event, one of these two teachers testified, “1 do teach religion;” the
other agreed that what her activities were intended to do was inculcate in her students a support
for Jawish causes and a desire to participate in the religious and socid life of the Jewish
community.

Moreover, Judaic studies teachers are not free agents. They work under the direction of
the Judaic Studies Principa and must submit their lesson plansto her. The Judaic Studies
Principd in turn, “expect[s] teachers to teach a belief in God and areverence for God and a
reverence for the Torah as being the Word of God. . ..” Furthermore, a'Y avneh Board/Executive
member tedtified that if a Bible studies teacher at the school wanted to use a textbook that
decongtructed the Bible and taught that it contained “smply myths and fairy tales’ the Board of
Trustees would not dlow it.

The Judaic Studies Principd rdates that she will confer with the Judaic studies teachers
and outline what should be taught in the various areas of Judaic sudies. Thisincludes textbook
selection; dthough it does not appear that she has ever overruled ateacher’s choice. Shewill
aso monitor Judaic sudies classrooms. She formaly evauates the Judaic studies teachers. The
evduation form, which is the same one utilized by other adminidratorsin their evduation of the
generd studies teachers, essentidly rates lesson plans and how well they are implemented.

(i) Generd Studies Teachers

Not al generd studies teachers are of Jewish heritage. It appearsthat they are not
queried asto their rdigious beliefs as part of the hiring process. The interim Head of School and
Middle School Principd (grades 6-8) are not Jewish. As might be expected, the Judaic Studies
Principa is Jawigh, asisthe Pre-School Director.

There has seemingly been some dissatisfaction expressed by parents regarding the
amount of time spent on Judaic studies as compared to generd studies. Therefore, last academic
year somewhat more time was given to such subject matter as computers and science, which was
taken from Judaic studiestime. However, an effort was made to integrate more Judaic Sudies
materia into the general studies classes and a Director of Integrated Curriculum was gppointed
for theyear. Thisintegration isreflected in such activity as collaborative efforts to publish
Hebrew- English ories; the teaching of Hebrew words incorporated into genera subject metter;
the incorporation of the consideration of a Jewish background in the study of scientific, historica
and artigtic figures; the exploration of the Jewish roots of certain more widely celebrated
holidays, and the utilization of computer classtime to design a Hanukkah card. Moreover, it
gppears that the art teacher often incorporates Judaic themes and the music teacher isinvolved in
the teaching of the “trop” (aform of cantillation or chant utilized in services and a a Bar/Bat
Mitzvah ceremony). One area of atescher’s evaduation is “commitment to curricular
integration.”

Part of the generd studies teachers lunchroom responsibility isto assst in leading Jewish
religious blessings before and after medl's and to monitor the mae students wearing kippot. It
gppears that they will aso atend after school functions such asthe Kabbaot HaTorah, -- a
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ceremony or program involving the presentation of the firgt of the five books of the Torah to
second grade students.

In addition, preschool and kindergarten genera studies teachers are more involved than
upper level genera studies teachersin areas that touch upon Judaic studies. For example, the
former utilize Jewish holiday themesin their arts and crafts, might teach something about the
holiday, and amoded Passover Seder is performed in kindergarten class. They will aso do
prayers and blessngs with their sudents.

(iii) TheLibrarian: 24/

The school has a part-time librarian. She isdso the librarian a two synagogues. She
determines which books the schooal library will purchase each year. She submits purchase orders
to the Head of School, but does not believe any rdigious authority reviews her purchasing
decisons.

The school has alibrary of approximately 7,000 volumes of reading materid, an
estimated 15 percent of which are characterized as Judaic related materid. Theseinclude Jewish
religious texts; texts on Jewish and American history; works on the Holocaust; books relating
Jewish folklore, holidays and customs; encyclopedic works; and Bible stories for the younger
dudents. The librarian is made aware of what books she might wish the school to purchase not
only through the “ School Library Journd” (a publication intended to inform school librarians of
available sdlections) but aso through a publication from the Association of Jewish Librarians, of
which sheisamember.

IV. ANALYSIS

| find abundant evidence that a substantia part of the Employer’s purpose and function is
the propagation of the Jewish faith, that religious indruction isin fact suffused throughout the
functions the Employer seeks to carry out, and that members of the Unit are extensively involved
ininfusing the Jewish religion into the sudents educationd experience such that the assertion of
jurisdiction would cregte the Congtitutiona difficulties outlined by the Supreme Court in NLRB
v. Catholic Bishop of Chicago. 25/ Indeed, there appears little to distinguish this case from
Jewish Day School of Greater Washington, 26/ other than the Petitioner interjecting the argument
that Judaic studies may be viewed as more of a cultura than religious undertaking. Thus, as
found in Jewish Day School of Greater Washington, Y avneh's articles of incorporation sate a
religious purpose; a synagogue isincorporated into the school; 40 percent of astudent’stimeis
gpent in Judaic studies which includes, in addition to what is clearly rdligious activity such asthe
teaching of prayers, the study of Hebrew and Jewish history; religious services and ceremonies

24 No information appearsin the record regarding the teacher-specialists and athletic directors, whom the parties
also agree would be appropriately encompassed in a unit of professional employees.

25/ 440U S, 490.

26/ 283 NLRB 757.



are conducted at schoal; prayer isrequired; an integration of the general studies and Jewish
studies program has been attempted; Jewish dietary laws are observed; Jewish holidays are
studied and observed; and there is an attempt to observe at least some traditiona Jewish dress
regtrictions.

One digtinction the Petitioner attempts to draw between Jewish Day School of
Washington and the instant case, isthat in Jewish Day School separate services were held for the
Orthodox, Conservative and Reform studerts. At Yavneh, it is not that Jewish teachings and
prayers are diluted to make them ecumenicdl, rather, Orthodox/Conservative services/prayers are
used. Asexplained by the Judaic Studies Principd, this is because while a Reform Jew may not
follow certain prescriptions, an Orthodox Jew must.

It appears that the only real factud digtinction between the ingtant case and Jewish Day
School of Greater Washington isthe Petitioner’ s evidence that the subject matter taught by
Judaic studies teachers here may be viewed by at least certain ingtructors as culturd rather than
religious. As| have previoudy noted, it is not gppropriate for me to attempt to ascertain whether
the purveyor of ingruction has ardigiousintent. | must consder whether the nature of the
meaterid, coupled with the context in which it is presented, indicates that it is rdigious
indoctrination. 27/ Inthe ingtant case, the materia taught is specificaly referred to as sacred and
holy; includes prayers and religious ceremonia ingruction centered on a deity; and does not
purport to be part of a mere academic exercise, but instead is clearly an attempt to inculcate
religious vaues and teach religious services and prayers that sudents will be able to practice
outside and beyond the school.

Based on the foregoing, | conclude that an attempt to gpply the Act to this employer and
its employees would involve a serious risk of entangling the First Amendment with Board
processes. |, therefore, find that the Board does not have jurisdiction over the Employer and will
dismissthe petition.

V. CONCLUSION AND FINDING

Based upon the entire record in this matter and in accordance with the discussions above,
| conclude and find as follows:

1. The hearing officer's rulings made a the hearing are free from prgjudicia error and
are affirmed.

2. It will not effectuate the purposes of the Act to assert jurisdiction in this case.

27] See, e.g., Sionev. Graham, 449 U.S. 39 (1981) (despite an avowed secular purpose, state statue requiring

posting of the Ten Commandments on walls of schools was activity which was plainly religiousin nature and in
conflict with the first amendment). Arlington School District v. Schemp, 374 U.S. 203 (1963) (Court held daily
reading of Bible verses and the Lord' s Prayer in the public schools was religious activity despite the school district’s
assertion of such secular purpose as “the promotion of moral values, the contradiction to the materialistic trends of
our times, the perpetuation or our institutions and the teaching of literature.”)
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VI. ORDER
The petition filed in this matter is hereby dismissed.
VIl. RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a request
for review of this Decision may be filed with the Nationd Labor Relations Board, addressed to
the Executive Secretary, 1099-14th Street, N.W., Washington, D.C. 20570-0001. Thisrequest

must be received by the Board in Washington by 5 p.m., EST on Eebruary 6, 2004. The request
may not be filed by facamile.

Dated at Cincinnati, Ohio this 23rd day of January 2004.

/9 Earl L. Ledford

Earl L. Ledford, Acting Regiond Director
Region 9, National Labor Relations Board
3003 John Weld Peck Federa Building
550 Main Street

Cincinnati, Ohio 45202-3271

Classification I ndex

111-5000
280-8210
280-8660
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